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THIS COURT SHOULD TAKE 
TUDICIAL NOTICE OF THE 
FOLLOWING: 


THIS COURT SHOULD ALSO TAKE 
JUDICIAL NOTICE OF THE DEFIN- 
ITION OF COMMON VARIETIES AS 
PUBLISHED BY THE DEPARTMENT 
OF THE INTERIOR ITSELF, SUCH 
DEFINITION IS CONTAINED IN AN 
AMENDMENT TO REGULATION 
185,121(b), ISSUED UNDER DATE 

OF SEPTEMBER 7, 1962 AND PUB- 
LISHED IN THE FEDERAL REGISTER 
OF SEPTEMBER 14, 1962 AT PAGES 
eae g-os., If “CONTAINS THE FOLLOW- 
ING WORDS: 


THE DEPARTMENT OF THE INTERIOR 
IN THE SUMMARY OF ITS DECISION 
Pte DECEMBER 29, 1999, BY THE 
DarULTY SOLICITOR ON APPEAL TO 
DHE SECRETARY STATED: 


tie ecoOuRT REFUSED TO TAKE INTO 
ACCOUNT THE LOSS OF EXHIBITS IN 
BOTH OF THESE CASES. 


V Mois COURT HAS NOT DISPOSED OF 
Jewett IssuksS BEFORE IT IN THESE 
TWO CASES. 

CONCLUSION. 


EXHIBIT "A" - REGULATION PUBLISHED IN 


27 FEDERAL REGISTER. 


Eerie tr "B' - ASSAY CERTIFICATE. 


EXHIBIT "C'' - SUMMARY OF COMBINED 
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Page 


10 


V2 


18 


ieee Or TAU LHORITIES 


Cases Page 


Best v. Humbolt Placer Mining Company, 
371 U.S. 334 (January 14, 1963) 4 


Interstate Circuit Inc. v. City of Dallas, 
Borovets 1299 (April 27, 1968) 9 


Keyishian v. Regents of New York University, 
Bea Ws, 080, OF S.Ct. 675 fe) 


United States v. Clark County Gravel, Rock and 
@oncrcite Co. 
Contests 3343, 061806, 061808, 064495 


(Nevada), decided June 20, 1968 i 
United States v. Alfred Coleman, et al., 

363 F.2d 190 3.6 
United States v. O'Leary (1956), 

63 I.D. 341 18 
United States v. Irving Rand, et al., 

A 30036 (October 19, 1964) ce 
Ex rel Wilbur v. Krushnic, 

280 U.S. 304 (1960) 18 
Zwickler v. Koota, 

Seep. o. 241, 88 5.Ct, S91 9 

Statutes 


Administrative Procedure Act (5 U.S.C.) 


§552 es, 
30 U.S.C. Annotated (Mineral Lands and Mining) 16 
Public Law 84-167 (July 23, 1955) 
(Oru S.C., $611) Pap HS I 
Regulations 


43 Code of Federal Regulations 


§3511. 1(b) 6 


il 


Page 
Miscellaneous 


Department of Interior, 


Amendment to Regulation 185. 121(b) 6 
Department of Interior, 

Circular 1785 (February 1, 1951) 3 
Department of Interior, 

Circular 1941 (November 1, 1955) 3 
Department of Interior, 

Lode and Placer Mining Regulations 3 
Department of Interior, 

Mining Claims, Questions and Answers. 3 
Federal Register, pp. 9137-38 6 
2? Federal Register a=) O re 


i] 


NOS. 21435 &21436 
IN THE UNITED STATES COURT OF APPEALS 


Ben (hE NINTH CiRCULE 


J RUSSELL PENNY, State 
Supervisor, etc., 


Appellants, 
Vs. No; 2 45355 
THE DREDGE CORPORATION, 
Appellee. 
E. J. PALMER, State 
Supervisor, etc., 
Appellants, 
vs. No. 294305 
THE DREDGE CORPORATION, 


Appellee. 


PETITION FOR REHEARING 


Comes now the Dredge Corporation, a Nevada Corporation. 
the appellee in both cases, herein, by George W. Nilsson, its 
attorney and prays that this Court grant a rehearing in both cases 
to determine questions of law and fact hereinafter set out, and to 
correct the inequities created by said decision. 

These questions grow out of the decision herein of this 


ds 


Court dated June 26, 1968. The appellee presents this, its petition 
for rehearing, and in support thereof respectfully shows: 

(a) Was the so-called "marketability at a profit" test 
ever published in the Federal Register? If not, it is invalid under 
the Administrative Procedure Act, (5 U.S.C. 552), 

(b) Does the sand and gravel covered by the Dredge 
claims have "distinct and special value" within the meaning of 
the mining laws. 

(c) Does the definition of "Common Varieties" by the 
Department of the Interior dated September 7, 1962 and published 
in 27 Federal Register on September 14, 1962, exclude the Dredge 
Corporation's sand and gravel from "common varieties" even 
though there is sand and gravel found in the area outside the 
claims ? 

(d) Since the Common Varieties Act excludes any min- 
eral otherwise a common variety, if the deposit includes other 
minerals, evidence should be taken to determine whether the 
Dredge claims contain any other minerals, because this question 
was not put in issue by the Complaint in Contest, or tried before 
the Hearing Examiners because the Common Varieties Act was 
not an issue in the contest. 

(e) The phrase "marketability at a profit" is uncon- 
stitutional because it is vague, indefinite and uncertain. At the 


Contest hearing both "market" and "profit" were proved. 


I 

ims COURT SHOULD TAKE JUDICIAL 

NOTICE OF THE FOLLOWING: 

The Supreme Court of the United States in its decision of 
April 22, 1968, United States v. Alfred Coleman, states that the 
"Marketability at a Profit" test is '' * * * a logical complement 
to the 'prudent man test' * * * ". This new test is then an addi- 
tion or amendment to the prudent man rule, and under the Adminis- 
trative Procedure Act (5 U.S.C. §552) (1946) should have been 
published in the Federal Register. 

To refresh the Court's recollection we call attention to a 
series of pamphlets issued by the Department of the Interior from 
time to time almost every year. They are entitled ''Lode and 
Placer Mining Regulations". Appellees procured one such pam- 
phlet before starting their locations in 1952. Others we have are 
numbered Circular No. 1785, February 1, 1951; Circular No. 
1941 amended to include November 1, 1955, etc. ; the latest such 
pamphlet we have is dated July 10, 1964. None of them mention 
"Marketability at a Profit''. One pamphlet is entitled: 'Mining 
Claims; Questions and Answers". It is dated 1963. We quote 
from the bottom of page 3 and at the top of page 4: 

"There must be an actual physical discovery of 

mineral on each and every claim and this discov- 

ery must satisfy the ‘prudent man’ rule. Com- 

mercial grade ore is not required but mere traces,. 

isolated bits of mineral or minor indications are 
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not sufficient to satisfy the 'prudent man’ rule. '' 

(Emphasis added) 

Pleasenote thai this pamphlet is issued eight years after 
the passage of the 1955 law, and nothing is said in the pamphlet 
in regard to "marketability at a profit''. We call attention to the 
following language in the above quotation: 'COMMERCIAL GRADE 
ORE IS NOT REQUIRED * * *" 

In other words the public is not informed by the Depart - 
ment of the Interior about the new and additional test of 'market- 
ability at a profit". 

The Department of the Interior is, of course. bound by its 
own regulations and particularly the information given to inter- 
ested members of the public for their guidance. This is not a 
matter of estoppel but plain honesty. 

In the various pamphlets referred to, a careful examina- 
tion will show that ''marketability at a profit" is not referred to, 
so that the public knows nothing about it after reading the govern- 
ment pamphlets and, based thereon, locating mining claims under 
the old, well known, "prudent man" test. 

The "prudent man" test, in use since 1894, has been 
approved by the Supreme Court of the United States in a number 
of cases; one of the latest decisions being Best v. Humbolt Placer 
Mining Company, 371 U.S. 334 (Jan. 14, 1963), with no refer- 
ence to ''marketability at a profit". 

The "marketability at a profit" test being an addition to 
the prudent man rule in order to be of legal effect would have to 
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have been published in the Federal Register as provided by the 
Administrative Procedure Act, 5 U.S C. §552 (1946), particularly 
subsection E which provides that: 

"2% %& -k each amendment, revision or repeal 

of the foregoing" 
must be so published 

Said §552 further provides: 

"Except to the extent that a person has actual and 

timely notice of the terms thereof, a person may 

not in any manner be required to resort to. or be 

ecversely aisecitecd by, 4 matter required to be 

published in the Federal Register and nat so pub- 

lished. *% * 4 " 

Since the "marketability at a profit' test was not published 
by the Department of the Interior in the Federal Register to inform 
the public how to locate mining claims on the public domain, is 
not publicized in pamphlets, said test is illegal and ineffective as 


to Dredge Corporation's problems in these cases. 


II 


THIS COURT SHOULD ALSO TAKE JUDICIAL 
NOTICE OF THE DEFINITION OF COMMON 
VARIETIES AS PUBLISHED BY THE DEPART- 
MENT OF THE INTERIOR ITSELF. SUCH 
DEFINITION IS CONTAINED IN AN AMEND- 
MENT TO REGULATION 185. 121(b), ISSUED 
UNDER DATE OF SEPTEMBER 7, 1962 AND 
PUBLISHED IN THE FEDERAL REGISTER OF 
SEPTEMBER 14, 1962 AT PAGES 9137-38. IT 
CONTAINS THE FOLLOWING WORDS: 


"Mineral materials which occur commonly shall . 

not be deemed to be 'common varieties' if a par- 

ticular deposit has distinct and special properties 

making it commercially valuable for use ina manu- 

facturing, industrial, or processing operation. "' 

This was recognized by this Court in its opinion in the case of 
United States v. Alfred Coleman, et al, dated June 21, 1966, 
363 Fed. 2d 190 at 199: 

"The Department's ‘quantity equals common variety' 

formula is not consistent with either the letter or the 

spirit of the 1955 statute, and represents a departure 
irom the earlier and, * * * "! 

Subparagraph (b) of the regulation as published in 27 Fed- 
eral Register of September 24, 1962 is attached hereto as 
EXEL A. 

The above amended definition of common varieties is now 
subparagraph (b) of §3511.1 of 43 Code of Federal Regulations. 
In the revision of January 1, 1966 this appears at page 626. 
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Evidence should now be taken in a new contest proceeding 
to determine whether the Dredge Corporation sand and gravel is 
not a common variety because it comes within the exception quoted 
above from the amended regulation dated September 7, 1962 and 
PUbienewsin 21 Federal Register on september 14, 1962. 

It is the fact that the Dredge claims were located in 1952, 
Ist teeter tombe passage of ihe Common Varieties Act in July 1955 
and therefore by the terms of that law were excluded from its 
provisions. 

In addition to this fact, the Complaints in Contest which 
initiated these proceedings were dated October 28, 1955, approxi- 
mately three months after the passage of said Act, but did not 
contain any charge under this Act. 

Under these facts the Department of the Interior was pre- 
cluded from asserting the Common Varieties Act in any of the 
proceedings or decisions. To permit such use by the Department 
of the Interior is unconstitutional as depriving the Dredge Corpora- 
tion of due process of law. This is an additional reason that a re- 
hearing be granted herein and a new contest ordered. 

Since the matter of Common Varieties was not included in 
the hearings before the hearing examiners Dredge Corporation 
had no opportunity to present any evidence to show that its sand 
and gravel was not a common variety. In order to show this the 
Dredge Corporation should be given the opportunity, in a new Con- 
test proceeding, to present evidence proving that its sand and 
gravel does have "distinct and special value" and thus is nota 
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"common variety”. 

The Common Variety Law, 30 U.S.C. §611 contains the 
following exception: 

"x 2% %* Provided, however, That nothing herein shall 

affect the validity of any mining location based upon 

discovery of some other mineral occurring in or in 

association with such a deposit. * * *'' (Emphasis added. ) 
As Dredge Corporation's sand and gravel does contain other min- 
erals, it should be given the opportunity to prove this by the 
presentation of evidence of that fact in a new Contest proceeding, 
which it could not at the contest hearings because the Common 
Varieties Act was not in issue in the Contest proceedings before. 
See copy of assay marked Exhibit 'B"” and attached hereto. 

IEE 

THE DEPARTMENT OF THE INTERIOR IN THE 

SUMMARY OF ITS DECISION DATED DECEMBER 

Zoidac, BY THE DEPUTY SOLICITOR ON 

BrPPEAL £0 THE SECRETARY STATED: 

"To satisfy the requirement of discovery on a 

placer mining claim located for sand and gravel 

prior to July 23, 1955, it must be shown that the 

deposit can be extracted, removed and marketed 

at a profit and where claimants fail to make that 

showing the claim is properly declared null and 

void. " 
There was no such charge in the contest complaint and that question 


Was mot raised atthe hearing. Therefore, it was NOT an issue. 


"profit" mean? 


What does "market" mean, and what does 

The testimony before the hearing officers was that Dredge 
Corporation sold sand and gravel from time to time for years ata 
price which was more than it cost to produce it. 

Dredge Corporation proved profit. It certainly had to make 
a profit right along so it could continue to work and develop the 
property for many years. This is proof of profit. Its work and 
sales increased the value of its mining claims which also proved 
profits. 


What does 'market'' mean, and what does ' 


‘profit'’ mean in 
the additional clause ‘marketability at a profit'’ which the Depart- 
ment has illegally added to the prudent man rule? The term is 
vague, indefinite and uncertain. 

The Supreme Court of the United States has repeatedly 
declared laws invalid because they are vague and uncertain. In 
the term of that court just closed there are at least two cases 
which decide this question. 

(a) Zwickler v. Koota, 389 U.S. 241 (Dec. 5, 1967), 
88 Supreme Court Reporter, p. 391. 

(b) Interstate Circuit Inc. v. City of Dallas, decided 
April 27, 1968, 88 Supreme Court Reporter 1299, 1303. 

For another late case on vagueness, see Keyishian v. 
Regents of New York University, in connection with the New York 
loyalty oath law, 385 U.S. 589, 87 Supreme Court Reporter 675 
(decided January 1967). 


The term "marketability at a profit’ is not only illegal 


because never published in the Federal Register, it is also 
9. 


unconstitutional and void because it is vague, uncertain and in- 
definite. 
IV 

THE COURT REFUSED TO TAKE INTO 

ACCOUNT THE LOSS OF EXHIBITS IN 

BOTH OF THESE CASES. 

This Court states in its decision (page 7): 

"The Corporation argues that the district court judg- 

ment setting aside the agency decision should be 

affirmed because the agency records are faulty and 

incomplete. We have looked into this matter and 

find the contention to be without merit. The omis- 

sions are minor, have no relevance to the issues 

before us, and are not, in our view, prejudicial.” 

There is nothing more important to prove the presence of 
mineral and its value than the samples of ore from a mining prop- 
erty. These samples of ore were part of the exhibits in each case 
and were lost while in the possession of the Department of the 
Interior. 

This Court stated in its opinion herein (page 6): 

"On his review of the hearing examiner's 
decision in the Palmer case, the Director of the 

Bureau reviewed the evidence adverted to by the 

examiner and found to the contrary concerning the 

value of the deposits on these six claims. Among 

other things, the Director found, in effect, that 


even in the claim Number 54 area, which was 
10; 


potentially the most valuable in this group, the 

gravel is coated with a calcareous substance and 

is used only for road, parking lot and fill purposes 

'' (Emphasis added). 

The Director of the Bureau of Land Management did not 
have the Dredge Corporation samples of sand and gravel (Exhibits) 
and consequently did not know whether the Dredge Corporation 
sand and gravel was coated with a calcereous coating or not. He 
could not make a visual examination of the sand and gravel samples 
(Exhibits) because they had been lost and were not before him. 

The Secretary of the Interior acting through a deputy 
Solicitor on appeal likewise could not examine these samples and 
this Court could not examine them to see for itself that there was 
not, and there is not, a calcareous coating on the said and gravel 
from these Dredge claims. 

The purpose of introducing the samples of sand and gravel 
as exhibits was to refute any such claim. 

This clearly shows that the loss of these samples is highly 
relevant to the issues in these cases and their loss is very pre- 
judicial to the rights of appellee Dredge Corporation. 

In a new contest, if ordered by this Court, appellee can 
introduce evidence to prove its sand and gravel is of high grade. 

To proceed otherwise is prejudicial and is not due process. 

What can be lost if a new contest is ordered by this Court? 


The Government would surely suffer no impairment of its rights. 


Only the appellee will suffer by a denial herein to a new contest 
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hearing on the issues raised. 


V 
THIS COURT HAS NOT DISPOSED OF ALL 


THE ISSUES BEFORE IT IN THESE TWO 
GASES: 


This Court stated in its decision: 
'. . . Since, however, the agency record 
and the contentions of the parties with respect to 
tne sufficiency of the evidence are fully before us, 
and in view of the length of time which has trans- 
pired since the Palmer and Penny contest proceed- 
ings were initiated in 1955 and 1957, we elect to 
fueceed with the appeals and determine all of the 


issues at this time.'’ (Emphasis added. ) 


Appellee in its brief (page 2) stated: 

"A further significant fact is that the decision 
of the Secretary in Case No. 366 was consolidated 
with and made a part of a decision in unrelated con- 
test proceeding (The Clear Gravel Co.) in which 
the Dredge Corp. had no connection or interest and 
was not a party. 

"This merging in the Secretary's decision of 
two different and unrelated contest proceedings was 


improper and prejudicial to Dredge Corp. The two 
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contest hearings involved were held on two different 

dates and covered two different and entirely separate 

mining properties owned by two different companies. 

This action by the Secretary was sufficient to have 

caused the District Court to reverse the Secretary's 

decision in Case No. 366 on this gross error alone." 

This Court did not determine this important point in appel- 
lee's Case No. 366 (This Court's number 21435). 

The Secretary in his consideration and decision violated 
Dredge Corporation's constitutional right to a fair and impartial 
determination on its appeal on the evidence of its Contest proceed- 
ing alone. The decision of the Secretary was merged with another 
Contest proceeding held on a different date in which Contest, evi- 
dence was introduced by a different Contestee which had no bear- 
ing on the Dredge Corporation claims. No doubt samples of sand 
and gravel were introduced at that contest which the Secretary 
may have viewed as belonging to Dredge Corporation. 

This may be the answer to the contention by the Director 
of the Bureau of Land Management and of the Secretary that the 
sand and gravel of the Dredge Corporation contained a calcareous 
coating. Neither of these two officials ever saw the Dredge Cor- 
poration samples (exhibits) of sand and gravel. 

It is significant that the Hearing Examiner who admitted 
the samples as exhibits and examined them, found six of the 


claims valid and the sand and gravel of fine quality. 


Contrary to the statement of this Court in its opinion at 
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at page 6 above quoted regarding the six claims and the decision 
of the Director of the Bureau of Land Management, the following 
is a portion of the decision of the Hearing Examiner based on the 
evidence before him: 
4 . Although many trenches and pits 
had been dug, none of the workings was of great 
depth except the operating Wells Cargo pit extend- 
ing into Dredge Nos. 54 and 55. Hardpan was also 
found at the bottom of the pits. 

"There was, however, additional evidence 
which must be considered in a determination of the 
validity of these claims. Material had been removed 
from four of the claims, hauled to the plant for 
processing, and sold. Immediately adjacent to the 
claims and extending into Dredge Nos. 54 and 55 
is a gravel pit and operating sand and gravel plant 
which produced 152,106 tons of base material and 
21,480 tons of asphaltic concrete in 1955, and 48, 000 
tons of crushed gravel base material and 81, 875 tons 
of asphaltic concrete in 1956. Mr. Stone testified 
that the character, content, and geology of the 
lands embraced within the claims in the third group 
are similar to those of the land upon which the Wells 
Cargo pit are located. Mr. Hartman testified that 
the laminated material encountered within the pit 


was not caliche or cemented gravel and that it is 
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not detrimental when found in material used in 
asphaltic concrete. 

"As the contestee has shown that the 
material from the existing pit can be removed 
and sold at a profit, and as it has been shown 
that the material in the adjacent claims in the 
third group is of like quality to that found in the 
Operating pit, I find that a prudent man would be 
justified in developing these claims. 

"The testimony of Mr. Starr Hill, Jr. and 
of Mr. Lovejoy, to the effect that only a few of 
the existing Operating sand and gravel plants were 
in actual operation when they were visited in an 
attempt to show that the market for sand and 
gravel in the Las Vegas valley is already ade- 
quately supplied, was effectively refuted by the 
contestee's exhibits Showing that the business 
activity and construction activity in the Las Vegas 
valley did not decline during 1956 but, on the 
contrary, increased, and that the expectation was 
that it would increase stil] more in the ensuing years. 

"I therefore conclude that Dredge Nos. 52, 
eee eo oorandi Sy areevalia claims." (Emphasis 
added. ) 
The Director of the Bureau of Land Management neglected 


to discuss in his decision (Me tact that Dredge Claim No. 55 was a 
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part of the operating pit of Wells Cargo Co. the same as the 
southwest guarter of Dredge No. 54 which was excluded from 
the contest as being valid. 

Since the southwest quarter (25%) of Dredge Claim No. 54 
is admitted to be valid and was not contested, the whole of Claim 
No. 54, was and is valid because the Supreme Court of the 
United States and other courts have held that only one discovery 
is required to validate all of an association placer mining claim. 

The same argument applies to Dredge Claim No. 55 since 
it like Dredge Claim No. 54 is a part of the operating pit of Wells 
Cargo Co. who is lessee of all six claims Nos. 52, 538, 54, 55, 
56 and 57. See Title 30 United States Code Annotated (Mineral 
Lands and Mining), page 322, Note 3, where numerous cases are 
cited in support of this principle. 

Denial to Dredge of title to these two claims, Dredge Nous. 
54 and 55, is taking its property without due process of law and is 
unconstitutional. 

Justice demands that a rehearing be granted herein and 
that a new contest be ordered. 

Great weight is usually given by this Court to the findings 
on the evidence by the trial court (Hearing Examiner) because 
that court has the opportunity to observe the demeanor of the wit- 
nesses, the appearance of the exhibits, and the credibility of the 
evidence, etc. 

In any event, two separate cases, involving two entirely 


separate contestees, with Contest proceedings on different dates; 
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with evidence of a different nature and extent involving mining 
properties miles apart, should not be considered jointly by the 
Secretary of the Interior and the cases merged into a single 
decision. This is unconstitutional and is not due process anda 
new Contest proceeding should be ordered by this Court to get the 
facts straight for the Dredge Corporation. (See copy of summary 
of the combined decision marked Exhibit ''C" attached hereto. ) 

In another contest proceeding where the evidence was un- 
satisfactory and inconclusive the Bureau of Land Management, in 
its decision on appeal ordered a new contest and stated: 

"Where the evidence as to discovery on 

mining claims is unsatisfactory and inconclusive, 

the case will be remanded for a further hearing." 

United States v. Clark County Gravel, Rock and 

Concrete Co., Contests 3343, 061806, 061808, 

064495 (Nevada), decided June 20, 1968. 

Another Contest proceeding where a new hearing was 
ordered by the Department of Interior because of unsatisfactory 


and inconclusive evidence is United States v. Irving Rand, et alow 
A 30036 (October 19, 1964). 
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CONC LUSION 


The questions raised in this petition are due principally 
to the fact that Dredge Corporation at the contest hearings did not 
have an opportunity to meet the questions now raised. 

The charges in the contest complaints are not the basis of 
the decision by the Deputy Solicitor on appeal to the Secretary. 

The question of the Common Varieties Act -- Public Law 
84-167, passed July 23, 1955, was not charged in the contest 
complaint so Dredge Corporation had no opportunity to meet such 
issue. Therefore, that law should have no bearing on the decision 
of this case. 

The reasons given by the Director of the Bureau of Land 
Management and by the Deputy Solicitor acting for the Secretary 
for reversal of the decision of the Hearing Examiner were based 
on issues that were not before the Hearing Examiner. Therefore, 
these reasons and reversal should have no bearing on this case. 

The Supreme Court in the case of Ex rel Wilbur v. Krushnic, 
280 U.S. 304 (1960), specifically decides that mining claims are 
property in the fullest sense of the word. 

See also Secretary Seaton's decision in United States v. 
O'Leary, 63 I.D. 341, 345 (1956). 

Dredge Corporation located its claims in 1952, long before 
the passage of the Common Varieties Act. That Act specifically 
applies only to mining claims located after its passage, therefore 


it should not be used in this case against Dredge Corporation 
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mining claims. 

To permit the Department of the Interior to hold the Dredge 
mining claims to be void, for illegal and inapplicable reasons, is 
to deprive Dredge Corporation of its property without compensation 
and without due process of law, therefore such action is uncon- 
stitutional and void. 

WHEREFORE, appellee Dredge Corporation prays: 

i That this Court grant a rehearing herein 
in both cases; and, 
Ze Such other relief as the Court may deem 


fitting and proper. 


Respectfully submitted, 
GEORGE W. NILSSON 


Attorney for Appellee, 
DREDGE CORPORATION 


OF COUNSEL: 


Deaner, Butler & Adamson 
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EXHIBIT "A" 


Pub 


lished in 27 F.R. September 14, 1962 


0 regan nae, 
Title 43—PYtute LACS: 
Bie of Sa 
a EES 
Chapter I—Burceay of Land Monage- 
ment, Department of the Interior 
SUSCHAPTCR L—MINERAL LANDS 
[Circular No. 2089] 


PART 185—GENERAL MINING 
REGULATIONS 


Common Varieties: Defined 


Paragraph (b) of $ 185.121 Is revised 
In its entirety ss follows (and the foot- 
note 2 is deleted) - 


$ 185.121 Common verietles: defined. 


mental arts, do not Possess a distinct, 
special economic value for such use over 
and above the normal uses of the gen- 
eral run of such deposits. Mineral ma- 
terials which occur commoily shall no 


eem —colimon varieties” if 
= particular deposit has Cistinct and 
“spec? _ properties malting commer=- 


graphical location, Proximity to market 
or point of utilization, accessibility to 


Proposed Manufacturing, industrial, or 
processing facilitles, and feesible meth- 
ods for mining and removal of the mate. 
rial. Limestone suitable for use in the 
Production of cement, Metallurgical or 
chemical grade limestone, Gypsum, and 
the like are not “common varietles,”* 
This subsection does not relieve a claim. 
ant from any requirements of the mining 


JOHN A, CARVER, Jr., 
Acting Secretary of the Interior, 


Srprem Ber 7, 1962. 


pircular Distribution List 


EXRIBIT "4" 


~ Effective upon publication, 


INTEMOR--PORTL ANC, OREOON 


wesamiomme ASSAY CERTIFICATE 9099 ees 
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Mining Claims: Discovery 


To satisfy the requirement of discovery on a placer mining 
claim located for sand and gravel prior to July 23, 1955, 
it must be shown that the deposit can be extracted, removed 
and marketed at a profit and where claimants fail to make that 
showing the claim is properly declared null and void, 


Mining Claims: Discovery--Mining Claims: Location 


To hold that a mining claim located for a common variety of sand 
and grevel prior to July 23, 1955, must be perfected by a 
discovery (including marketability) made before that date 
is not to give retrospective application to the act of July 23, 
1935, which bars locations thereafter made for common varieties . 
of sand and gravel. 


